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OPINION
PER CURIAM

David Klingebiel appealed from the final adminis-
trative determination of the Parole Board entered on May
6, 2005, denying parole and imposing a 180-month (15-
year) future eligibility term (FET). I Appellant argued
that "the Board has ignored and undervalued substantial
evidence and relied on the same erroneous justifications
to deny parole that it employed in State v. Trantino," *
"the arbitrary imposition of [the 15-year FET] is a denial
of due process in violation of New Jersey and United
States constitutions,” and if parole is denied, appellant
should receive annual reviews of his parole status.

1 Technically, the Board affirmed a two-person
Panel decision to deny parole and refer the matter
to a three-member Panel to establish the FET, and
the three-member [*2] Panel decision to estab-
lish the 180-month FET.

9 See Trantino v. N.J. State Parole Bd., 166 N.J.
113, 197, 764 A.2d 940, modified, 167 N.J. 619,
772 A.2d 926 (2001).

Appellant is serving a life sentence for murder, * and
was previously denied parole by final administrative
determinations in December 1994 and June 2001.

3 His conviction by guilty plea to aggravated
sexual assault was merged therein.

After noting that the three-member Panel and Board
clearly understood this was a Title 2C case and respond-
ing to appellant's challenges to the determinations and
reasoning of the two-member and three-member Panels,
the full Board's 2005 final administrative determination
concluded that: -
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The full Board has determined that the
Adult Panel pursuant to N.J.A.C. 104:71-
3.18(f) sufficiently documented the rea-
sons for denial of parole, that pursuant to
NJA.C. 104:71-3.11 the Adult Panel
considered and based its decision on the
aggregate of all factors; and that the three
(3) member Panel has documented the
particular and specific reasons for the es-
tablishment and imposition [of] a future
eligibility term outside the administrative
guidelines.

The full Board found the Adult and
three (3) member Panels appropriately
considered your [*3] client's prior crimi-
nal record and noted that his prior oppor-
tunity on probation has failed to deter his
criminal behavior. The Adult and three (3)
member Panels also noted his insufficient
problem resolution, specifically the lack
of insight into his criminal behavior and
minimizing his conduct as demonstrated
by his Panel interview, documentation in
the case file and confidential material and
professional reports. Finally, the Adult
and three (3) member Panels considered
the lack of an adequate parole plan to as-
sist him in his successful reintegration
back into the community.

The full Board additionally deter-
mined the Adult and three (3) member
Panels appropriately considered in mitiga-
tion that your client is infraction free, his
participation in institutional programs and
participation in programs specific to be-
havior. In addition his attempt made to
enroll and participate in programs but not
being admitted and minimum custody
status being achieved and maintained
were also considered.

Based on a consideration of the facts
cited above, the full Board has determined
that the Adult Panel has documented, by a
preponderance of evidence, that there isa
substantial likelihood that your [*4] cli-
ent would commit a crime if released on
parole at this time and the three (3) mem-
ber Panel has documented pursuant to
N.JA.C. 104:71-3.21(d) that a future eli-
gibility term established pursuant to
N.J.A.C. 104:71-3.21(a) and (c) is clearly
inappropriate due to the lack of satisfac-
tory progress in reducing the likelihood of
future criminal behavior.

The murder occurred on June 28, 1980
and defendant was sentenced to life im-
prisonment on January 9, 1981. As a re-
sult, this case is governed by the parole
law applicable to offenses which occurred
between the effective date of the Code of
Criminal Justice, on September 1, 1979,
and the date on which the sentencing pro-
vision with respect to the crime of murder
was amended, effective September 6,
1982. See Williams v. N.J. State Parole
Bd., 336 N.J. Super. 1, 7, 763 A.2d 747
(App. Div.), certif. denied, 165 N.J. 523,
760 A.2d 779 (2000); see also Trantino v.
N.J. State Parole Board, 166 N.J. 113,
197, 764 A.2d 940, modified, 167 N.J.
619, 772 A.2d 926 (2001). By virtue of
NJ.S.A. 2C:11-3 in effect at the time of
defendant's offense, a judge could impose
a sentence for the crime [*5)] of murder of
10 to 30 years, with up to 50 percent
thereof to be served before parole eligibil-
ity, or 30 years with 15 years to be served
before parole eligibility. See N.J.S.A.
2C:11-3 (L. 1979, c. 178, § 21). Alterna-
tively, the trial court had discretion to im-
pose an extended life sentence under
N.JSA. 2C:43-7, with or without a 25-
year period of parole ineligibility. See
State v. Maguire, 84 N.J. 508, 519-26,
423 A.2d 294 (1980); see also State v.
Pennington, 154 N.J. 344, 360, 712 A.2d
1133 (1998) (making clear that imposition
of the 25-year period of parole ineligibil-
ity on a discretionary extended term of
life imprisonment was not mandatory).

This defendant received a sentence of
life imprisonment without a parole ineli-
gibility term. Accordingly, under the Pa-
role Act, as it then provided, appellant be-
came "primarily eligible for parole after
having served . . . 25 years where no
mandatory minimum term has been im-
posed less commutation time for good be-
havior and credits for diligent application
to work and other institutional assign-
ments." N.J.S.A. 30:4-123.51(b). See L.
1979, c. 441, § 7. The Parole Act of 1979
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On January 31, 2007, we remanded the matter for
reconsideration of the final administrative decision. We
explained:
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also provided for "presumptive parole.”
See N.J.S.A. 30:4-123.53(a); In re Appli-
cation of Trantino, 89 N.J. 347, 355-56,
446 A.2d 104 (1982); [*6] N.J. State Pa-
role Bd, v. Cestari, 224 N.J. Super. 534,
547, 540 A.2d 1334 (App. Div.), certif.
denied, 111 N.J. 649, 546 A.2d 558
(1988). Furthermore, the Act, as it relates
to appellant serving a Title 2C sentence
imposed at the time it was, "place[d] the
burden on the State '. . . to prove that the
prisoner is a recidivist and should not be
released." Ibid. (quoting N.J. Parole Bd.
v. Byrne, 93 N.J. 192, 205, 460 A.2d 103
(1983)).

Thus, appellant was entitled to "be re-
leased on parole at the time of parole eli-
gibility, unless information supplied in
[the report prepared prior to the parole in-
eligibility date as required by N.J.S.4.
30:4-123.54] indicate[d] by a preponder-
ance of the evidence that there is a sub-
stantial likelihood that the inmate will

commit a crime under the laws of this

State if released on parole at such time."
N.J.S.A. 30:4-123.53(a) (see L. 1978, c.
441, § 9).

We also noted that:

When appellant was denied parole in
1994, there was no objection by the Union
County Prosecutor and a three-year FET
was established. He subsequently took a
different position, and the Board's 2005
decision points out that the Prosecutor's
"input may change over time as the cir-
cumstances of the inmate's incarceration,
can and do, [*7] change over time" and
that the Prosecutor's present "independent
determination" to object to parole was
"not subject to the influence of the Board
or any other entity." While the Board also
noted, several times, that appellant "was
infraction free" during his twenty-five
years in custody, and was given credit for
“participation in programs specific to be-
havior [and attempts] made to enroll and
participate in programs,” there is no ex-
planation for the Prosecutor's change of
position, its impact on the Board and how
it squares with the provisions of N.J.S.4.
30:4-123.53 and -123.56. See L. 1979, c.

441, § 9. Nor does the Board explain what
*new information" it relied on to deny pa-
role a third time and establish an FET in
2005 five times longer than that estab-
lished in 1994, despite appellant's institu-
tional record, as well as his actual and at-
tempted program participation.

Accordingly, we directed the Board to:

reconsider defendant's parole with spe-
cific reference to the law governing parole
consideration in this case. Parole is con-
sidered when a sentence is imposed under
the Code of Criminal Justice, see N.J.S.A.
2C:43-2; 44-1(c)(2), and the Parole Act,
therefore, transferred much of [*8] the
decision-making relating to parole "sub-
stantially to the judiciary as a function of
its sentencing authority under the Code."
Byrne, supra, 93 N.J. at 205. See also
Cestari, supra, 224 N.J. Super. at 547. In
the absence of a copy of the sentencing
transcript and an ineligibility term, we
must believe that the sentencing judge an-
ticipated that appellant would be paroled
in about fifteen years, and so intended.
However, the Board did not consider that
expectation or address its impact on the
Board's exercise of discretion.

We thus directed the Board to address the expecta-
tions of the sentencing judge in imposing the sentence he
did. We also directed it to "consider all relevant reports
and consider the [appellant's] psychological history as a
whole, even though the most recent evaluations should
carry more weight." See Trantino, supra, 166 N.J. at
175.

The appellant was again interviewed by hearing of-
ficers on June 5, 2007, and the full Board met to consider
the matter on July 18, 2007. It also interviewed appel-
lant. At the end of the hearing, he was advised orally:

Mr. Klingebiel, unfortunately, the Board
has decided to deny parole. The case has
been referred to the full Board to deter-
mine [*9] a future eligibility date.

On August 15, 2007, the full Board rendered its "Notice
of Decision." It considered appellant's "personal back-
ground"; "prior offense record"; "facts and circumstances
of present offenses”; a "discussion of present parole hear-



2008 N.J. Super. Unpub. LEXIS 3018, *

ing"; appellant's "prior offense record"; the "nature of
offense record increasingly more serious" when compar-
ing his juvenile record with the present offense; * his
“prior opportunity on community supervision (juvenile
probation) failed to deter criminal behavior"; "insuffi-
cient problem resolution"; vconfidential material" and
"prosecutor objection both of which were said to have no
"significant impact on the Board panel's decision" and
"mitigating factors." The "Notice" concluded:
The Board notes that at this time your

parole eligibility date is July 20, 2003.

This is due to the Superior Court-

appellate Division vacating the last future

parole eligibility term imposed. The pre-

sumptive schedule of future parole eligi-

bility terms that could be set in your case

is 27+/-9 months. As the maximum future

parole eligibility term pursuant to the pre-

sumptive schedule (i.e. 36 months) would

still render you "past eligible" for parole

consideration [*10] and, thus, immedi-

ately eligible for parole consideration

again, the Board has determined that there

is an additional period of time that you

must serve in order to adequately address

the issues put forth in this notice prior to

becoming eligible for parole again. For

this reason, the Board has determined to

set a future parole eligibility term that ex-

ceeds the presumptive guidelines.

The Board's summary stated:

On July 18, 2007, the Full Board denied
parole and determined that due to your
lack of satisfactory progress in reducing
the likelihood of future criminal behavior
an eligibility term in excess of the Board's
schedule is required in your case.

4 The Board treats the sexual assault separately
from the murder despite the merger at sentencing.

On September 19, 2007, "the Full Board [again] re-
viewed all of the records pertaining to [appellant's] pa-
role hearing" and "set a future eligibility term of one
hundred and forty-four (144) months." The Board re-
peated the contents of its September "Notice" and the
added "Specific Reasons for the Imposition of the One
Hundred and Forty-Four (144) [month] Future Parole
Eligibility Term." After noting its prior determination
with respect to the FET, [*11] it concluded:

The Board also noted that in assessing
an appropriate future parole eligibility
term, the Board may establish a future pa-
role eligibility date, which differs from
the presumptive schedule if the presump-
tive schedule is clearly inappropriate due
to the inmate's lack of satisfactory pro-
gress in reducing the likelihood of future
criminal behavior. In making this deter-
mination the Board shall consider the fac-
tors enumerated in N.JA.C. 104:71-3.11.
N.JA.C. 104:71-3.21(d).

During its deliberations when impos-
ing the future parole eligibility term, the
Board determined that the factors support-
ing the denial of parole, collectively, are
of such a serious nature as to warrant the
setting of a future parole eligibility term,
which differs from the presumptive term
of twenty-seven (27) months (+/- 9
months) regardless of the fact that you
were past eligible at the time of your
Board hearing,.

Accordingly, the Board believes that
a minimum of a one hundred and forty-
four (144) month future parole eligibility
term (which commences on your parole
eligibility date and which is reduced by
applicable credits) is necessary in order to
address the issues detailed herein. When
imposing this [*12] particular future pa-
role eligibility term, the Board took notice
that your actual future parole eligibility
date projects to be September 27, 2010
which includes commutation credit and
projected work and minimum credits.

The specific issues that the Board has
identified that will require additional pro-
gramming are reflected in the following
points:

. You continue to lack candor regard-
ing your motivation and intent on why
you chose your victim and why you re-
entered her home after the initial sexual
assault was complete. Your alleged reason
for going into the victim's home a second
time was to check on her health and or
welfare. This assertion is not convincing
to the Full Board; and

. You continue to respond to Board
Member questioning in an overly re-
hearsed and practiced manner; and
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. You have not adequately addressed
the tumultuous relationship with your fa-
ther. You assert that your feelings of an-
ger, rage, low self-esteem and rejection
were as the result of your poor relation-
ship with your father. The Full Board
finds it highly improbable that recent dia-
log with you[r] father has addressed years
of mental and physical abuse. As proof of
this belief is the fact that at your recent
Full [*13] Board Hearing you recited a
story to the Board Members of what you
clearly believed to have been a traumatic
event between you and your father that
involved you both being intoxicated and
having a physical altercation. When you
were done recounting the event, you
stated that in regards to the incident "to
this day we've never spoken about it."
This issue is especially important taking
into account that your current parole plan
.is to your mother and father's residence;
and

. You continue to demonstrate no
genuine remorse or empathy for the vic-
tim of the crimes you have committed.
Your assertions to the Full Board claim-
ing that you have "empathy and compas-
sion" towards the victim and her family
were tempered with multiple statements
emphasizing that you believe you have
met the requirements for your parole re-
lease. Your offerings of empathy and re-
morse were therefore viewed as being
self-regarding and egocentric in nature;
and

. You continue to minimize the bru-
tality of your murderous attack. When
speaking of the final moments before you
beat your victim into a vegetative state,
ultimately causing her death, you continue
to emphasize that the victim "kept flailing
at me," inferring that [*14] her defensive
posturing precipitated her own death; and

. You continue to significantly down-
play the extent of your relationship with
the victim and her husband and avoided
using her name when speaking of her at
your recent Full Board Hearing. These de-
tails, along with your unconvincing stance
that you chose the victim solely because
you knew she would be alone, demon-
strates an avoidance on your part to come
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to any understanding why you chose that
specific woman to be your victim.

Given the enormity of your crimes,
the Board hopes that you make appropri-
ate use of your continued confinement to
address these issues.

In its September "Notice” the Board examined
Klingebiel's "prior offense record" and noted that while
"somewhat attenuated in time, [] your present offenses
were not your first brush with the law." It further noted
that the "nature of offense record [was] increasingly
more serious” and that Klingebiel's offenses of being a
"juvenile delinquent" and "maliciously injuring property"
made a "cataclysmic jump" to sexual assault and murder.
The Board also noted that Klingebiel's "prior opportunity
on community supervision (juvenile probation) failed to
deter criminal behavior” even [¥15] though he was dis-
charged from such supervision "with improvemen A

Moreover, the Board determined that Klingebiel ex-
hibited "insufficient problem resolution." This was the
factor to which the Board dedicated its most in-depth
analysis. The first area of concern addressed Klingebiel's
lack of candor, specifically emphasizing that Klingebiel's
assertion that he was prompted to commit this crime due
to a "reject[ion]" by a woman at a bar earlier that night
was "severely tempered" by other witnesses at the bar
that evening and further that the preponderance of the
evidence shows that he did not choose his victim solely
because he knew that she would be alone on the night
that he attacked her, but instead he had chosen her be-
cause he had "a romantic interest" in her. The Board re-
jected Klingebiel's claim that he returned to the victim
after his initial assault in order to "check on her welfare
and render aid" as not credible, as he allowed himself
into the home and, when confronted by the victim, "pro-
ceeded to pummel her into a coma.”

The Board was also concerned with Klingebiel's re-
lationship with his father. The Board characterized
Klingebiel's relationship with his father as one full of
[#16] "anger, rage, low self-esteem and rejection" and
that his claim that his relationship with his father is now
built upon "trust and love" or "respect and love" is
"highly improbable.” Specifically the Board determined
that it is "highly improbable that you have been able to
truly address the many years of anger, rage, low self-
esteem and rejection brought about as a result of the rela-
tionship that you had with your father merely due to your
father's medical condition” and recommended "signifi-
cant additional ongoing intensive psychological counsel-
ing" to address his relationship with his father. 5
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5 The record reveals his father died on August
28, 2007, but the Board was not so advised until
October 18, 2007.

Finally, the Board determined that many of Klinge-
biel's "statements and comments to [the Board] were
rehearsed and scripted.” The Board based this determina-
tion upon the fact that he referred to the woman he killed
as "the woman" or "the victim" in his parole hearing
rather than referring to her by name. This, in addition to
the full Board's observation that Klingebiel's presentation
was "emotionless" and the fact that he "assisted a great
number of inmates in preparing for their [¥17] own
hearings before the Parole Board" led the Board to de-
termine that Klingebiel was not sincere and therefore not
ready for parole. It concluded that his "statements and
comments [to the full Board] were rehearsed and
scripted.”

As already noted, the Board also based its decision
on the fact that "confidential material" provided by
Klingebiel did not have a "significant impact" on deter-
mining if parole was appropriate. Similarly, the "prose-
cutor['s] objection" to parole "did not have a significant
impact on the Board's decision."

Finally, the Board also acknowledged the "mitigat-
ing factors" that Klingebiel participated in programs in
"Behavior Modification, One-On-One Counseling, Focus
On The Victim, Alcoholics Anonymous, Self Awareness
(2), Advanced Mental Health (2), Transformation Group
and Group Psyche" in addition to presently being in-
volved with "Alcoholics Anonymous and the Impact
Project" and having "Above Average Work & Housing
Reports” and "infraction free conduct.”

Psychological evaluations were also before the
Board, and have been presented to us in a confidential
appendix; however, no new evaluation appears to have
been conducted on the remand. The Board had the favor-
able [*18] evaluation of Dr. Figurelli which it did not
previously consider because of its late submission.

While we granted the Board's motion for reconsid-
eration of our remand opinion, and we removed refer-
ence to the "new information" standard of N.J.S.4. 30:4-
123.56(c), eliminated by the 1997 amendment, see L.
1979, c. 441, § 9; see also Trantino v. N.J. State Parole
Board, 331 N.J. Super. 577, 591-612, 752 A.2d 761
(App. Div. 2001), there were no new facts or institutional
history which reflected evidence of a risk beyond the
Board's assessment warranting a conclusion that now a
144 month, or a twelve-year, FET was warranted. ¢ The
confidential material and prosecution's objection no
longer were deemed to have a significant impact on the
decision, and the Board acknowledged his "infraction-
free" institutional history, his above-average work and
housing reports and his participation in therapy and

groups to the maximum extent possible. While updated
and current psychological evaluations are very important
at the time of the parole hearing, the Board considered
the psychological evaluations, including Dr. Figurelli's,
and found them to be "in equipoise.”

6 As the Board noted, because his parole eligi-
bility [*19] date was July 20, 2003, a standard
FET would have made him immediately eligible
for a new hearing. The Board calculated that the
144 month FET, with expected credits, would
make him eligible for parole again in September
2010.

We recognize our limited scope of review, Trantino,
supra, 166 N.J. at 172-73, and the deference to which the
Board is entitled, id. at 200, but the Board cannot deny
presumptive parole, as required for this offense, merely
by stating "there is a substantial likelihood that the in-
mate will commit a crime under the laws of this state if
released on parole at such time," the governing standard
at the time, N.J.S.4. 30:4-123.53(a), see L. 1997, c. 213,
§ 1. 7 The record in this case, and the applicable pre-
sumption in favor of parole given the date of this offense,
continue to warrant relief. See Trantino, 166 N.J. at 197,
N.J. State Parole Bd. v. Cestari, 224 N.J. Super. 534,
547, 540 A.2d 1334 (App. Div.), certif. denied, 111 N.J.
649, 546 A.2d 558 (1988). In fact, the Board does not
dispute that the sentencing judge who did not impose the
twenty-five ‘year parole ineligibility term would have
expected parole after approximately fifteen years absent
some post-sentence development warranting  [*20]
longer incarceration.

7  As developed in our prior opinion, the pre-
1997 standard applies. Williams v. N.J. State Pa-
role Bd., 336 N.J. Super. 1, 7, 763 A.2d 747 (App.
Div.), certif. denied, 165 N.J. 523, 760 A.2d 779
(2000).

We are concerned, as was the Board, in the appro-
priate exercise of its jurisdiction with Klingebiel's de-
meanor and credibility, which affects an evaluation of his
respect for law and the possibility of recidivism. We also
acknowledge the importance of appellant's present rela-
tionships with others and their potential impact. We note,
however, that the death of his father, unknown to the
Board in making its decisions on remand, avoids the po-
tential for wrongdoing sparked by that relationship, and
also positively impacts on the stability of his parole plan.
* In any event, given Klingebiel's lack of institutional
infractions, multiple in-depth psychological evaluations
determining that counseling and enrollment in programs
such as Alcoholics Anonymous would make him a low
risk for repeat criminal behavior, the fact that parole un-
der the 1979 Act was presumptive and the sentence of



Page 7

2008 N.J. Super. Unpub. LEXIS 3018, *

life imprisonment was imposed with the understanding at
the time that Klingebiel would be paroled in about fifteen
years [*21] (because a sentence of life imprisonment
without a parole ineligibility term was imposed), we
must treat this case similar to Trantino whose institu-
tional record and background was analogous. See Tran-
tino, supra, 166 N.J. 113. Nothing is cited to us that
should lead us to alter the remedy which must be im-
posed. The record does not support the further denial of
parole and imposition of a 144-month FET, id. at 175-
94, and the Board must now expeditiously review
Klingebiel's parole plan and set conditions for parole
including placement in a halfway house facility in antici-
pation of release, id. at 194-98.

8 At the hearings on remand, Klingebiel talked

at length about his father's abuse, that he intended
to "control" and "rape" the victim, and that his
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acts constituted "transference" of his "anger" to-
wards his father. However, he said that he did not
"kill her so she couldn't tell anybody about this"
or identify him. While there may be legal issues
which flow from an inmate's failure to admit guilt
long after a trial at which he denied guilt, and
from adherence to a memory of a version dis-
puted by the evidence, but which he really be-
lieves, Klingebiel acknowledged he was "fully
responsible” [*22] for the death and expressed
remorse even though he insisted he "wasn't think-
ing" of the "consequences" that "she'd be able to
identify him" and "had no control over [his] anger
at that time."

“The matter is remanded for further proceedings con-
sistent herewith.
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